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contain the complete text of the item
and, notwithstanding that the con-
fidential portion does not constitute
the whole of the answer, the entire an-
swer thereto; except that in the case
where the confidential portion is part
of a financial statement or schedule,
only the particular financial statement
or schedule need be included. All copies
of the confidential portion shall be in
the same form as the remainder of the
statement, report, or document;

(ii) An application making objection
to the disclosure of the confidential
portion. Such application shall be on a
sheet or sheets separate from the con-
fidential portion, and shall contain:

(A) An identification of the portion
of the statement, report, or document
that has been omitted;

(B) A statement of the grounds of ob-
jection;

(C) Consent that the FDIC may deter-
mine the question of public disclosure
upon the basis of the application, sub-
ject to proper judicial reviews;

(D) The name of each exchange, if
any, with which the statement, report,
or document is filed;

(iii) The copies of the confidential
portion and the application filed in ac-
cordance with this paragraph shall be
enclosed in a separate envelope marked
‘‘Confidential Treatment’’ and ad-
dressed to Executive Secretary, Fed-
eral Deposit Insurance Corporation,
Washington, DC 20429.

(3) Pending the determination by the
FDIC as to the objection filed in ac-
cordance with paragraph (c)(2)(ii) of
this section, the confidential portion
will not be disclosed by FDIC.

(4) If the FDIC determines that the
objection shall be sustained, a notation
to that effect will be made at the ap-
propriate place in the statement, re-
port, or document.

(5) If the FDIC shall have determined
that disclosure of the confidential por-
tion is in the public interest, a finding
and determination to that effect will
be entered and notice of the finding
and determination will be sent by reg-
istered or certified mail to the person.

(6) The confidential portion shall be
made available to the public:

(i) Upon the lapse of 15 days after the
dispatch of notice by registered or cer-
tified mail of the finding and deter-

mination of the FDIC described in
paragraph (c)(5) of this section, if prior
to the lapse of such 15 days the person
shall not have filed a written state-
ment that he intends in good faith to
seek judicial review of the finding and
determination;

(ii) Upon the lapse of 60 days after
the dispatch of notice by registered or
certified mail of the finding and deter-
mination of the FDIC, if the statement
described in paragraph (c)(6)(i) of this
section shall have been filed and if a
petition for judicial review shall not
have been filed within such 60 days; or

(iii) If such petition for judicial re-
view shall have been filed within such
60 days upon final disposition, adverse
to the person, of the judicial proceed-
ings.

(7) If the confidential portion is made
available to the public, a copy thereof
shall be attached to each copy of the
statement, report, or document filed
with the FDIC and with each exchange
concerned.

§ 335.801 Inapplicable SEC regula-
tions; FDIC substituted regulations;
additional information.

(a) Filing fees. Filing fees will not be
charged relative to any filings or sub-
missions of materials made with the
FDIC pursuant to the cross reference
to regulations of the SEC issued under
sections 12, 13, 14(a), 14(c), 14(d), 14(f),
and 16 of the Exchange Act, and this
part.

(b) Electronic filings. The FDIC does
not participate in the SEC’s EDGAR
(Electronic Data Gathering Analysis
and Retrieval) electronic filing pro-
gram (17 CFR part 232), and does not
permit electronically transmitted fil-
ings or submissions of materials in
electronic format to the FDIC.

(c) Legal proceedings. Whenever this
part or cross referenced provisions of
the SEC regulations require disclosure
of legal proceedings, administrative or
judicial proceedings arising under sec-
tion 8 of the Federal Deposit Insurance
Act shall be deemed material and shall
be described.

(d) Indebtedness of management. When-
ever this part or cross referenced provi-
sions of the SEC regulations require
disclosure of indebtedness of manage-
ment, extensions of credit to specified
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persons in excess of ten (10) percent of
the equity capital accounts of the bank
or $5 million, whichever is less, shall be
deemed material and shall be disclosed
in addition to any other required dis-
closure. The disclosure of this material
indebtedness shall include the largest
aggregate amount of indebtedness (in
dollar amounts, and as a percentage of
total equity capital accounts at the
time), including extensions of credit or
overdrafts, endorsements and guaran-
tees outstanding at any time since the
beginning of the bank’s last fiscal year,
and as of the latest practicable date.

(1) If aggregate extensions of credit
to all specified persons as a group ex-
ceeded 20 percent of the equity capital
accounts of the bank at any time since
the beginning of the last fiscal year,
the aggregate amount of such exten-
sions of credit shall also be disclosed.

(2) Other loans are deemed material
and shall be disclosed where:

(i) The extension(s) of credit was not
made on substantially the same terms,
including interest rates, collateral and
repayment terms as those prevailing at
the time for comparable transactions
with other than the specified persons;

(ii) The extension(s) of credit was not
made in the ordinary course of busi-
ness; or

(iii) The extension(s) of credit has in-
volved or presently involves more than
a normal risk of collectibility or other
unfavorable features including the re-
structuring of an extension of credit,
or a delinquency as to payment of in-
terest or principal.

(e) Proxy material required to be filed.
(1) Three preliminary copies of each in-
formation statement, proxy statement,
form of proxy, and other item of solic-
iting material to be furnished to secu-
rity holders concurrently therewith,
shall be filed with the FDIC by the
bank or any other person making a so-
licitation subject to 12 CFR 335.401 at
least ten calendar days (or 15 calendar
days in the case of other than routine
meetings, as defined in paragraph (e)(2)
of this section) prior to the date such
item is first sent or given to any secu-
rity holders, or such shorter date as
may be authorized.

(2) For the purposes of this paragraph
(e), a routine meeting means:

(i) A meeting with respect to which
no one is soliciting proxies subject to
§ 335.401 other than on behalf of the
bank, and at which the bank intends to
present no matters other than:

(A) The election of directors;
(B) The election, approval or ratifica-

tion of accountants;
(C) A Security holder proposal in-

cluded pursuant to SEC Rule 14(a)-8 (17
CFR 240.14a-8); and

(D) The approval or ratification of a
plan as defined in paragraph (a)(7)(ii) of
Item 402 of SEC Regulation S–K (17
CFR 229.402(a)(7)(ii)) or amendments to
such a plan; and

(ii) The bank does not comment upon
or refer to a solicitation in opposition
(as defined in 17 CFR 240.14a-6) in con-
nection with the meeting in its proxy
material.

(3) Where preliminary copies of mate-
rial are filed with the FDIC under this
section, the printing of definitive cop-
ies for distribution to security holders
should be deferred until the comments
of the FDIC’s staff have been received
and considered.

(f) Additional information; filing of
other statements in certain cases. (1) In
addition to the information expressly
required to be included in a statement,
form, schedule or report, there shall be
added such further material informa-
tion, if any, as may be necessary to
make the required statements, in light
of the circumstances under which they
are made, not misleading.

(2) The FDIC may, upon the written
request of the bank, and where consist-
ent with the protection of investors,
permit the omission of one or more of
the statements or disclosures herein
required, or the filing in substitution
therefor of appropriate statements or
disclosures of comparable character.

(3) The FDIC may also require the fil-
ing of other statements or disclosures
in addition to, or in substitution for
those herein required in any case where
such statements are necessary or ap-
propriate for an adequate presentation
of the financial condition of any person
whose financial statements are re-
quired, or disclosure about which is
otherwise necessary for the protection
of investors.
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